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42 PASSMORE'S ADM'R UNDER WILL OP HENRY ETTER. 

In the Supreme Court of Pennsylvania. 

APPEAL BY LEAH PASSMORE'S ADMINISTRATOR IN THE DISTRIBUTION 
UNDER THE WILL OF HENRY ETTER, SR. 

1. When a devise or bequest is ambiguously expressed, it is always important to 
bear in mind the inclination which the law has in favor of the heirs, which, with 
us, is a rule of equality, and also in favor of a vesting of the estate at the death 
of the testator, or at the earliest possible period thereafter, and also in favor of 
an absolute, and against a defeasible estate. 

2. It is under the influence of this bias, that words of survivorship are generally re- 
ferred to at death of the testator, if there be nothing indicating a contrary inten- 
tion. 

3. Where land was devised to a son for life, with the provision that at his death, 
without issue living, it "shall revert to my estate, and shall be sold by my exe- 
cutors, and the proceeds thereof distributed among my surviving heirs herein 
named, agreeably to the intestate laws of Pennsylvania." Held, that this created 
a vested remainder in the devisees and legatees living at the death of the testator, 
subject to be devested on the son's dying, leaving issue, and that the share of one 
of the devisees who died before the termination of a precedent estate, passed to 
her legal representatives. 



The opinion of the Court was delivered by 



Lowrie, J. — The estate which the testator had granted to his 
son Henry, having terminated, the question now arises what dispo- 
sition he intended should be made of the reversion. He says it 
" shall revert to my estate, and shall be sold by my executors, and 
the proceeds thereof distributed among my surviving heirs herein 
named, agreeably to the intestate laws of Pennsylvania," and thi3 
is the provision that is to be interpreted. 

In other parts of his will he provides for his living children, and 
for the children of those that were dead. In relation to the clause 
in question, it is very apparent that he does not use the word " re- 
vert" in the strict legal sense ; for he. certainly means to exclude 
Henry from having any share in the reversion. In other words, 
the estate which the devisees or legetees take, is not by way of re- 
version, but as a gift of the reversion. It is intended for only some 
of his heirs, and is therefore only a remainder. For the same rea- 
son he does not use the word heirs, as correctly indicating their re- 
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lation to him, but descriptively, meaning his children and grand- 
children. 

The trouble is to ascertain what he means by his "surviving 
heirs herein named," and it arises from the fact that his daughter 
Leah died without issue, before her brother Henry's estate termi- 
nated. "Was she surviving heir of her father within the meaning 
of his will ? If, when he wrote it, he was thinking of his children 
and grand-children who had already died, or who might die before 
he did, then she was. He does not describe those who are to take 
after Henry's death, as those who shall be then surviving heirs, nor 
as the survivors of his devisees, but his surviving heirs who are 
herein named ; which grammatically refers to the present time, that 
of making the will. And such also would be the most natural con- 
struction of a gift of the reversion to be divided " agreeably to the 
intestate laws." 

But the case presents itself in other aspects. The estate granted 
to Henry was in terms a life estate, with remainder to his unborn 
issue, "if such he shall have to survive him." Now, if we treat 
this as an estate tail, the clause we are especially considering gives 
a vested remainder in the other devisees. If it was only a life 
estate, with a contingent remainder in favor of his unborn children, 
then there was a vested remainder in the other devisees, subject to 
be defeated by the death of Henry leaving issue living. In either 
way, therefore, the other devisees or legatees had a vested estate at 
the moment of the testator's death. 3 Madd. 410 , 2 State Rep. 
69; lBaldw.174; 2 Keene, 284; 7 W. & S. 279. This view is 
very important, for it gives to the devisees an estate independently 
of the directions concerning distribution, and makes those directions 
merely the means of placing them in the enjoyment of it. And if 
we give the fullest meaning that is allowed here, to his word " re- 
vert," we arrive at the same result; for as a reversion, it must vest 
in them immediately on the taking effect of the temporary estate of 
Henry, that is, on the testator's death. 

When a devise or bequest is ambiguously expressed, it is always 
important to bear in mind the inclination which the law has in favor 
of the heirs, which, in Pennsylvania, is a rule of equality, and also 
in favor of a vesting of the estate at the death of the testator, or 
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as early as possible thereafter, and also in favor of an absolute, and 
against a defeasible estate. All these principles are of use here. 

It is in perfect accordance with them, and under their influence, 
that it has so often been decided that the word survivors shall be 
referred to the death of the testator, if there is nothing indicating a 
contrary intention. It favors, in this instance, equality among his 
heirs or devisees, and we see no word tending to show that he meant 
to place Leah on a different footing from the others. He makes no 
provision in defeasance of her estate in any event, but, on the con- 
trary, he seems to say that it shall go to her as an heir, agreeably 
to the intestate laws. It requires clear expressions or implications 
to devest her vested estate. 

We are therefore of opinion that when he provided that the re- 
mainder should go to his "surviving" heirs, he meant, as testators 
very often mean by that word, his " other" heirs, or rather devisees 
and legatees. And when he said "agreeable to the intestate laws," 
he added a confirmation to this view. 

It is not necessary to allude to the sale of the land, except to say 
that it could not be sold as Henry's after it fell back to the estate, 
and that the sale was proper then, only under the power given to 
sell and distribute according to the clause principally discussed. 

Decree accordingly. 



In the Court of Errors of Mississippi. 

HATCH WHITFIELD VS. WILLIAM P. ROGERS. 1 

1. The principle is well established, that every common trespass is not a foundation 
for an injunction, where it is only contingent and temporary ; but if it continue so 
long as to become a nuisance, the Court will interfere and grant an injunction. 

2. The rule is laid down that, in order to give jurisdiction, there must be such an 
injury, as from its nature is not susceptible of being adequately compensated by 
damages at law, or such as, from its continuance or permanent mischief, must 
occasion a constantly recurring grievance. 

3. A private individual may obtain an injunction to prevent a public mischief, by 
which he is affected in common with others. 

On appeal from the Northern District Chancery Court at Fulton : 
Hon. Henry Dickinson, Vice-Chancellor. 

' We are indebted to the civility of the Reporter for the sheets of his forthcoming 
volume. This case is reported in i Cush., 84. 



